
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

____________________________________
)

ELOUISE PEPION COBELL, et al., )
)

Plaintiffs, ) Civil Action No. 96-1285 (JR)
)

v. )
)

DIRK KEMPTHORNE, Secretary of  )
the Interior, et al., )

Defendants. )
____________________________________)

DEFENDANTS’ RESPONSE TO ORDER OF THE COURT

By Order entered January 19, 2007, the Court directed plaintiffs, defendants, and all non-

party defendants to submit lists to the Court identifying all individuals as to whom Motions for

Orders to Show Cause remain pending, after issuance of the Order entered January 16, 2007

(Docket 3283) denying numerous Motions for Orders to Show Cause.  Defendants believe that

the following Motions for Orders to Show Cause as to the individuals listed below were not fully

resolved by the Order of January 16, 2007:

A.  Plaintiffs’ Consolidated Motion to Amend Their Motion to Reopen Trial One
in this Action to Appoint Receiver and Memorandum of Points and
Authorities in Support Thereof and Motion for Order to Show Cause Why
Interior Defendants and Their Employees and Counsel Should Not Be Held
in Contempt for Violating Court Orders and for Defrauding this Court in
Trial One (Docket No. 892, filed Oct. 19, 2001)

The motion sought civil and criminal contempt findings against former Secretary Norton,

former Assistant Secretary McCaleb, and 37 current and former employees of the Departments

of  Interior and Justice.   The Court bifurcated plaintiffs' contempt motion and conducted a trial 

solely on the issue of whether defendants Norton and McCaleb, acting in their official capacities,



1Subsequently, the Court dismissed as moot a show cause motion filed by the plaintiffs
on August 27, 2001 (Docket 801), and an October 29, 2001 motion (Docket 902) by plaintiffs to
supplement the October 19, 2001 Motion because it considered those issues incorporated in the
October 19, 2001 Motion.  See Order dated Sept. 17, 2002 (Docket No.1482) (disposing of Oct.
29, 2001 motion to supplement); Cobell v. Norton, 237 F. Supp. 2d 71, 76 note 6 (D.D.C. 2003)
(treating Aug. 27, 2001 motion as subsumed by October 19, 2001 Motion).
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had acted in civil contempt of court.  The Court issued its findings of contempt on September 17,

2002.  Cobell v. Norton, 226 F. Supp. 2d 1 (D.D.C. 2002) (the "September 17, 2002 Order"), and

the Court of Appeals reversed on July 18, 2003.  Cobell v. Norton, 334 F.3d 1128 (D.C. Cir.

2003).  In the September 17, 2002 Order, the Court referred the allegations against the 37 non-

party individuals to then-Special Master Balaran.  Cobell, 226 F. Supp. 2d at 155, 162.1  

The Master established a briefing schedule that required the plaintiffs to submit Bills of

Particulars ("Bills") supporting their allegations of contempt against the non-party individuals 

on or before May 1, 2003.  Revised Procedures and Schedule for Investigation Into Plaintiffs'

Motions for Orders to Show Cause, November 4, 2002 at 3 (Exhibit 1).   Plaintiffs  submitted

Bills for 15 of the 37 non-party individuals:

1. Bruce Babbitt, (Docket No. 2045).

2. John Berry, (Docket No. 2029).

3. Edith Blackwell, (Docket Nos. 1431, 2028).

4. Michael Carr, (Docket No. 2030).

5. Edward Cohen, (Docket No. 2031). 

6. Kevin Gover, (Docket No. 2043).

 7. Robert Lamb, (Docket No. 2038).

8. Sabrina McCarthy, (Docket No. 2044).

9. Anne Shields, (Docket No. 2047).
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10. Stephen Swanson, (Docket No. 2039).

11. Phillip Brooks, (Docket No. 2032). 

12. Charles Findlay, (Docket No. 2033). 

13. Sarah Himmelhoch, (Docket No. 2035). 

14. Lois Schiffer, (Docket No. 2040).

15. David Shuey, (Docket No. 2041). 

Plaintiffs did not submit Bills for the other 22 individuals:

1. M. Sharon Blackwell

2. John Bryson 

3. Tom C. Clark II

4. Peter Coppelman

5. John Cruden 

6. James Douglas 

7. James A. Eichner 

8. Timothy Elliott 

9. K. Jack Haugrud 

10. John Leshy 

11. Hilda Manuel 

12. Chester Mills 

13. John S. Most 

14. William G. Myers III 

15. Dominic Nessi 

16. Michael Rossetti 
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17. Kenneth F. Rossman 

18. Glenn Schumaker 

19. David Shilton 

20. James F. Simon 

21. Terence Virden

22. Daryl White

On March 8, 2005, the plaintiffs filed a Motion for Enlargement of Time to File Bills of

Particulars with Respect to Various Individuals Identified in Plaintiffs’ Motion for Order to

Show Cause, Docket 2875.  The January 16, 2007 Order denied the motion for enlargement. 

Defendants believe that the denial of the motion for extension disposed of the show cause motion

in regard to the 22 individuals against whom Bills were not filed.  However, to resolve any

possible ambiguity, we respectfully suggest that the Court enter an order denying the motion to

show cause as to all 37 non-party individuals.  Since the Court of Appeals resolved the motion as

to defendants Norton and McCaleb in both their official and personal capacities, dismissal of the

motion in its entirety is appropriate.

B. Plaintiffs' Motion for Order to Show Cause Why Interior Defendants and
Bert T. Edwards, Executive Director-Office Historical Trust Accounting,
Should Not Be Held in Civil and Criminal Contempt for Lying Under Oath
Regarding the Nature and Scope of the Historical Accounting (Docket No.
1831, filed Feb. 26, 2003)

The motion concerns testimony by Office of Historical Trust Accounting Director Bert

Edwards in a deposition and in a sworn statement regarding the historical accounting project and

Mr. Edwards’ resume.  The motion is also directed to former Secretary Norton and former

Assistant Secretary McCaleb or his successor Aurene Martin.   However, the allegations in the
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motion appear directed only to Mr. Edwards.  Therefore, we respectfully suggest dismissal of the

motion in its entirety.

1. Bert T. Edwards

2. Gale Norton

3. Neal McCaleb

4. Aurene Martin

C. Plaintiffs' Motion for Order to Show Cause Why Interior Defendants and
Their Counsel Should Not Be Held in Contempt for Destroying E-Mail
(Docket No. 1203, filed March 20, 2002)

 The motion sought civil and criminal contempt sanctions concerning the overwriting of

certain Department of the Interior computer backup tapes that the Special Master ruled

defendants should have reviewed to determine whether they contained backup copies of

Solicitor’s Office emails responsive to Plaintiffs’ Third Formal Request for the Production of

Documents.   This motion was also referred to the former Special Master.  Plaintiffs filed bills of

particulars concerning Secretary Norton and Assistant Secretary McCaleb in their official

capacities, (Docket No. 1637).  However, it was not entirely clear from the motion itself whether

plaintiffs also intended to name Ms. Norton and Mr. McCaleb in their personal capacities. 

Plaintiffs also filed Bills of Particulars  against seven non-party individuals in both their official

and personal capacities: 

1. Lois Schiffer, (Docket No. 1638). 

2. James Simon, (Docket No. 1648). 

3. Phillip Brooks, (Docket No. 1635). 

4. Charles Findlay, (Docket No. 1649). 

5. Edward Cohen, (Docket No. 1392).



-6-

6. Willa Perlmutter, (Docket No. 1636).

7. Edith Blackwell, (Docket No. 1399).

We respectfully suggest denial of the motion as to the non-party individuals in both their

official and personal capacities, and denial as to former Secretary Norton and former Assistant

Secretary McCaleb in their personal capacities.

Defendants believe that the January 16, 2007 Order resolves all other outstanding

Motions for Orders to Show Cause.  A draft order is enclosed.

Respectfully submitted,

PETER D. KEISLER
Assistant Attorney General

STUART E. SCHIFFER
Deputy Assistant Attorney General 

MICHAEL F. HERTZ
Director

 /s/ Dodge Wells  
Dodge Wells
Assistant Director
D.C. Bar No. 425194
Tracy L. Hilmer
D.C. Bar No. 421219
Trial Attorney
Commercial Litigation Branch
Civil Division
P.O. Box 261
Ben Franklin Station
Washington, D.C. 20044
(202) 307-0474

Dated: January 25, 2007



CERTIFICATE OF SERVICE

I hereby certify that, on January 25, 2007 the foregoing Defendants’ Response to Order
of the Court was served by Electronic Case Filing, and on the following who is not registered for
Electronic Case Filing, by facsimile:

Earl Old Person (Pro se)
Blackfeet Tribe
P.O. Box 850
Browning, MT 59417
Fax (406) 338-7530

/s/ Kevin P. Kingston
Kevin P. Kingston



                     EXHIBIT 1
                   Defendants' Response

                   to Order of the Court
                   Page 1 of 4  



                     EXHIBIT 1
                   Defendants' Response

                   to Order of the Court
                   Page 2 of 4  



                     EXHIBIT 1
                   Defendants' Response

                   to Order of the Court
                   Page 3 of 4  



                     EXHIBIT 1
                   Defendants' Response

                   to Order of the Court
                   Page 4 of 4  



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

____________________________________
)

ELOUISE PEPION COBELL, et al., )
)

Plaintiffs, ) Civil Action No. 96-CV-1285 (JR)
)

v. )
)

DIRK KEMPTHORNE, Secretary of             )
the Interior, et al., )

)
Defendants. )

____________________________________)

ORDER

Upon consideration of the responses filed by plaintiffs, defendants and non party

individuals to the January 19, 2007 order issued by this Court, and upon consideration of the 

entire record in this case, it is this ________ day of _____________, 2007, ORDERED, 

1. that Plaintiffs’ Consolidated Motion to Amend Their Motion to Reopen Trial One

in this Action to Appoint Receiver and Memorandum of Points and Authorities in Support

Thereof and Motion for Order to Show Cause Why Interior Defendants and Their Employees

and Counsel Should Not Be Held in Contempt for Violating Court Orders and for Defrauding

this Court in Trial One (Docket No. 892, filed Oct. 19, 2001) be and hereby is DENIED; and

2. that Plaintiffs' Motion for Order to Show Cause Why Interior Defendants and Bert

T. Edwards, Executive Director-Office Historical Trust Accounting, Should Not Be Held in

Civil and Criminal Contempt for Lying Under Oath Regarding the Nature and Scope of the

Historical Accounting (Docket No. 1831, filed Feb. 26, 2003) be and hereby is DENIED; and

3. that Plaintiffs' Motion for Order to Show Cause Why Interior Defendants and Their



Counsel Should Not Be Held in Contempt for Destroying E-Mail (Docket No. 1203, filed March

20, 2002), be and hereby is DENIED as to Lois Schiffer, James Simon, Phillip Brooks, 

Charles Findlay, Edward Cohen, Willa Perlmutter, and  Edith Blackwell in their official and

personal capacities, and be and hereby is DENIED as to Gale Norton and Neal McCaleb in their

personal capacities.

_________________________
Honorable James Robertson
United States District Judge




